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STATEMENT UNDER RULE 8d 


The instant Appeal hes never been previously before 


this Honorable Court, 


STATEMENT UNDER RULE 8e 
The Federal Communications Commission denied Appellant's 
(KEV?) request for nighttime redio to serve Americans who 
speak and think in Spanish and live in Southern Arizena and 
who do not receive any nighttime radio service in Spenish. 
See FCC Memor2ndum Opinion and Order adopted August 5, 


1970, pege 1 of Appendix, end FCC Memorandum Opinion end 


Order adopted Januery 21, 1970, page 3 of Appendix, 
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BRIEF FOR APPELLANT, 


STATEMENT OF THE ISSUES, 


| 
1. Whether, under the First and Fourteenth Amend- 


ments, the Federal Communications Commission acted 
| 


unconstitutionally in totelly silencing 2 radio station 


from sunset to sunrise; which station would have provided 


the only service to a significant number of Spanish 


speeking Americans living in the relative broadcalst ere2. 
| 


1. 


2. Whether the Federal Communications Commission in 
its order denying 2 hearing on the merits acted arbitrarily, 
capriciously and unreasonably in refusing to grant sunset to 
sunrise radio broadcasting in the public interest when the 
need existed for Americans who think and speak in Spanish and 


in doing so violated the mandate given to the Federal Commun- 


ications Commission by the Federal Communications Act to 


maximizing the efficiency ef communicetion resources, 


STATEMENT OF THE CASE, 


Preliminery Statement, 


Appellant is an AM Tucson radio station with, the 


call letters of KEVI and is licensed to operate on 690ke, 


with 250 watt power. Under Federal Communica tions Com- 
mission Rules, ? KEVI is required to leave the air at sunset 
and to remain off the air until sunrise, 

On August 7, 1967 KEVI filed an application with the 
Commission requesting 2 waiver of the rules” to permit it 
to construct 2 four tower directionel antenna systen on 2 
new site of twenty acres for nighttime Bneretcione This 
would heve allowed KEVI to operate full-time on 690Ke 
without interfering with any other already existing stations, 

The petition, in asking for 2 waiver of the Commis- 
sion's Rule, was based on 2 claim that the public interest 
would have been served by a waiver of the foregoing require- 
ment > As an alternate plea, petition also empirically 


showed that the four counties served by KEVI in Southern 
ee 

1. 47. F. R.§ $73.25; 73.182(2)(1)(i); and 73,182 
(w) (1968). 

2. 73.24(b)(3)(ii) of the Commission's Rules, 29 F.R, 
9492, 2 R. R. 2d 165: (1964). 

3, The petitioner attached, as exhibits, letters 
from the City of Tucson, the Sheriff of Pima County, and 
various fraternal and civic groups to help substantiate 
his position, 

3. 


Arizona hed an average of 31.7% of the population with 
Spanish surnames and that the Spanish surname analysis 
did not even take into account the Spanish speaking people 
who hed non-ethnic surnemes, Thus the 25% Rule was met, 
Finelly, the petition pointed out that there was no radio 
station serving Americans who spesk and think in Spanish 
at night in Arizona .* 

The Commission disposed of the petition summarily in 
a@ memorandum opinion and order which rejected KEVI's appli- 
cation 2s unacceptsble for filing.” A petition for re- 


consideretion was also Subsequently denied as unacceptable 


for £i7inge 


Of significence, the Commission steted that the 
Geni2l of the waiver was largely on grounds that there 
was no reason why the elreedy licensed AM and FM stations 
2llowed to broadcast from sunset to sunrise would not be 
willing to meet whe tever demend there was in the particular 


area for nighttime Spanish language programming, The 


4, This situation, of course, still exists at 
present, 

5. FCC 70-96, Jen, 23, 1970 p.2 

6. FCC 70-846, Aug. 12, 1970 p.4; 


4, 


Commission was not altogether certain thet the need for 
a nighttime station existed by the @ppellant's statements 


of proof, stating that "petitioner has ... failed to cross 
the initial threshold of showing a clear need for 2 night- 
time Spanish speaking station 5 yn 

Further, the Commission dismissed KEVI's constitu- 
tional grievances under the First and Fourteenth mend 
ments, asserting against the appellant's First Rmencment 

| 

arguments, for example, that "a valid denial under the 
‘public interest' standard of the Communics tions Act does 
not violate the First Amendment bag ae Finally, the Com- 
mission rejected the request for 2n opportunity to present 


| 
the matter orelly before the Commission. 


From this decision and order, KEVI appeals to this 
| 


Court. 


7, FCC 70-846, Aug. 12, 1970, p.3 

8. FCC 70-846, Aug. 12, 1970, p.2 - The Commission 
apparently relicd heavily on National Broadeasting Co. v. 
United States, 319 U. S. 190, 227(1943). | 


5. 


ARGUMENT. 


I 

THE ORDER SHOULD BE REVERSED BECAUSE IT VIOLATES 

BOTH THE LISTENERS AND BROADCASTER'S FIRST 

AMENDMENT FREEDOMS AND ABBROGATES THE LISTENERS' 

FOURTEENTH AMENDMENT EQUAL PROTECTION RIGHTS. 
First Amendment 

At present there is no Spanish speaking redio stations 
operating from sunset until sunrise in the relevant area 
of Southern Arizon3?., By denying station KEVI the privilege 
of broadcasting from sunset to sunrise, the Commission 
has violeted the First Amendment Rights of 211 those in- 
Aividvals who think and speak in the Spanish langu2zge,. 

In order to apply precision to this specific premise 
it is first necessary to lay adequate background, In 


matters of First Smendment freedoms, the Supreme Court 


has always proceeded with great care and an examination 


of cease law will show the Court's desire to achieve regu- 


lation of communication with precision and econony. 
Indeed, if a less drastic alternative exists for reaching 
the governmental objective, the First Amendment requires 


that the government proceed in that menner. 


6. 


Representative of the Court's thrust can be found 
in N.A.4.C.P. v. Button, 371 U.S. 415, 433, 438 (1963 


"Because First Amendment freedoms need 
breathing spece to Survive, government 
may reguate in the area only with narrow 
specifity ... Broad prophylactic rules 
in the area of free expression are 
suspect ... Precision of regulation 

must be the touchstone in an @rea so 
closely touching our most preciors 
freedoms," 


Given this Supreme Court dictate that the government 
| 


must proceed with caution, pertinent language of 2 recent 


| 
Supreme Court case, Red Lion Broadcasting Co. v. FCC 395 


U.S. 367(1969), has demonstrated that the government m2 y 


not infringe on the rights of broadcasting listeners, The 
Court there stated: 
| 
"The people as a whole retain their interest 
in free speech by radio and their ccllective 
right to have the medium function consistently 
with the ends end purvoses of the First 
Amendment. It is the right of the viewers 
and listeners ... which is peremount, ! 


It is the right of the public to receive 
suitable access to social, political, 
esthetic, moral, and other ideas and 
experiences which is crucial here, That 
right may not constitutionally be abridged 
by either Congress or the FCC, 


395 U.S. et 390. (Emphasis added) 


It does not violete the First Amendment 

to treat licensees given the privilege 

of using scerce redio frequencies 2S 
proxies for the entire community, obligated 
to give suitable time and attention to 
matters of great public concern.” 


395 U.S, at 394. (Emphasis added ) 


What hag been demonstrated by quoting relevent 
lenguage from these two cases is two fold, First, under 
the First Amendment, the “Yentire community" or the people 
‘tas 2 whole" have the right to receive matters of public 
concern, i.e. social, political, esthetic, moral and 
other experiences, and the governnent regulation in this 


area whould be sparingly. Second, the radio broadcaster 


is obligated to comply with this paremount right which 


belongs to the entire community. 

It remains simply to apply the foregoing constitu- 
tionel principle to the precise facts of this case, There 
is 2a substantial percents ge of the population in the 
relevant area of Southern Arizona who think and speak only 
in Spanish. Under the First Amendment, this Spanish 
speaking person has the right to receive access to the 
medizs, How could the Spenish speaking American citizen 
be protected without radio at night to wern him of the 


dangers of fire, flood, avalanche, drought, end even 


8. 


National Emergency? It is both the right end the oblige 
tion of a broadcaster to meet this need. | 

KEVE has esked for permission to meet this existing 
need, the "public interest" demands it. The Commission, 
however, summarily denied KEVI's arguments by stating 
"that a valid denial under the ‘public interest’ standerd 
of the Communications Act does not violate the First Amend- 
ment hes alrezdy been well established." FCC 70-846, 
Aug. 12, 1970, p.2. To Support this statement the Com- 
mission cites National Brozdcast Co. v. United States, 
319 U.S, 190, 227 (1943) as controlling. But the pertinent 
language used on page 227 of N.B.C. states thet 2 denial 
of a station license on grounds that it was not within 


the standerds of the "public interest," convenience, or 


necessity was not a denial of free speech, Indeed, 


Justice Frankfurter in his opinion clearly stated thet 


Nations] Broadcasting Company v. United States involved 
station licensing: 


"Ereedom of utterance is abridged to many, 
who wish to use the limited facilities of 


radio, Unlike other modes of expression, 


9. 


redio inherently is not available to all, 
Thet is its unigue characteristic end 
that is why, unlike other modes of ex- 
pression, it is subject to governmental 
regulation," 


319 U.S, at 226 


In the instant case, however, the petitioner, KEVI, is 
2lreedy a valid licensee and merely has petitioned the 
Commission for an extention of its operations, Netional 
Broedcesting Company v. United Ststes, as it applies to 
the fects of the present case, should not be controlling. 
Finally, it is of merit to note that net only is 
there no nighttine radio broadcesting in Spanish in the 
relevant area of Southern Arizonz, but there is no full- 
time day or nighttime television in ae state of Arizona 
televising in Spanish, In fect, there is not more then 
epproximately five hours a week, at the most, in the entire 
State of Arizonz, televising in Spanish, Pike-Fisher, 2RR 


2d, 1671. 


Certainly the need does not exist for the Court to 


defer to the Commission on First Amendment questions, 
In matters of the First Amendment, it is the Court and 
not the Commission which is the expert. As demonstrated 


above, it is clear that the Commission's summary action 


10, 


does indeed run sfoul of the First Amendment and must 

| 
therefore be reversed, The Spanish speaking people of 
Southern Arizona have the right to receive broadcasting 


@t night in the Spenish language, 
| 
Fourteenth Amendment | 
By denying KEVI's request to broadcast from sunset 
to sunrise, a clear violation of the equal Brotecrion 
clause of the Fourteenth Amendment also surfaces ageinst 
Spanish speaking Americans in fevor of English speaking 


Americans, — 
It is clear that the equal protection clzuse, was not 


designed to compel uniformity in the face of 2 difference 
Whitney v. State Tax Commission of New York, 309 U.S. 

530 (1939) but it is contended here that there is no dif- 
ference in this case. Since English speaking americans 
in the relevant area of Southern Arizona enjoy media 


broadcasting from sunset to sunrise, so should Spanisi 


speaking Americans, | 


The concept of equal protection hes always been 


traditionally viewed as requiring the uniform or equal 


treatment of persons (e.g. Salsburg v. Stste of Md, 346 
U.S. 545 (1953); This equal protection for all persons 
| 
11. 


should apply also to the ere2 of broadcasting, It is 
contended thet if an emergency situation arises, a night- 
time Spanish speaking stetion would be an importe nt 
vehicle for trensmitting emergency information. To deny 
Spanish speaking Americans of this right to access in an 
emergency situation would not only violate equal protec- 
tion, but would be rank discriminetion egzinst Spanish 
speaking Americans in favor of English speaking Americans, 
Indeed such an emergency Situation has existed in 
Tucson. An Air Force jet crashed into 2 midtown shopping 
center at night in Tucson and KEVI went on the aix pursuant 
to Sec, 73.98 of the Commission's Rules to broadcast 
emergency information. However, the rule of emergency 
Situations hes no re2l value es the average person does 
not know there is a danger unless they are tuned into a 


radio station es pert of their normal way of life. When 


a daytime stetion is off the air, people don't leave it 


on to waste electric current, but turn the radio off until 
the next day. So it is doubtful that many people were 
listening when station KEVI went on the air to broadcest 


emergency information. 


Applying equel protection to the sre2 of bro2d- 


casting is not 2 new concept. Section 315 of the Com- 
munications Act of 1934 (47 U.S.C. 315(1964) ) provides 
that if any licensee affords 2 legally qualified condidate 
for public office the opportunity to use his Sonica. he 
must 2lso afford equel opportunities to 211 other such 
condidates for thet office, This provision w3s designed 
to promote fair and honest debate over the broadcasting 


medium 2s pert of the politicel process and to curtail 


broadcester discretion in favor of some higher and more 


important public interest. 
| 
Although distinct from Section 315, the "Fairness 
Doctrine" as formulated by the Commission itself has 


elements of "equel protection." The fairness Ssomne 
| 
received initial formulation by the FCC in The Mayflower 


Broadcasting Corp., 8 FCC 333, 340 (1941): 


Freedom of speech on the radio must be 
broad enough to provide full and eauel 
opportunity for the presentation to the | 
public of all sides of public issues, 


(Emphe sis Ss Supplied). 
In Red Lion Broadcasting Co. v. FCC 395 U. 3. 367 
| 
(1969), the fairness doctrine was sustzined by the United 


States Supreme Court. 


The point of discussing Section 315 and the Feirness 
Doctrine is to illustrate that equality must be maintained 
in the field of! brozdcasting and that regulation to promote 
thet equality in presentetion of all views is necessary 
as'(i)tis the right of the viewers and listeners, not the 
right of the broadcasters which is paramount," 

Since someone who is attacked will receive equal 


opportunity to present his side by the Feirness Doctrine 


and since 2 legally qualified candidate for public office 


will receive equel time, shouldn't an enelogy be drewn to 
include the right of 211 Americans to receive radio broad- 
casting? The appellant strongly argues that to deny Spanish 
speaking Americans in Southern Arizona of their right to 
hear broadczsting in their native language, the only 
lenguage a majority understand, would be 2 deprivation of 
their Fourteenth Amendment to equal protection rights. 
Indeed Justice Field hes written: 

"equal protection and security should be 

given to a1l under like circumstances in 

the enjoyment of their personal and civil 

rights, ... that no impediment should be 

interposed to the pursuits of "any one" 


except 2s 2pplied to the same pursuits by 
others under Like circumstances; , 


eee 


Barbier v. Connolly, 113 U.S. 27, 21(1884 


In summary, notwithstanding emergency situations, 
since there exists 2 significant number of Spanish speaking 
| 


citizens in the relevant area cf Southern Arizona, the 
Commission violeted the listener's Fourteenth Amendment 
| 


Rights by not allowing them access to equal protection 
| 


of the laws, 


II 


THE ORDER SHOULD BE REVERSED BECAUSE IT CONSTITUTES 
A WASTE OF RESOURCES, THE NON-RECOGNITICN oF AN 
EXISTING NEED IN THE COMMUNITY, AND A WRONGFUL 
DENIAL OF A HEARING ON THE MERITS; ALL IN CONFLICT 
WITH THE FEDERAL COMMUNICATIONS ACT, 


Under the Federal Communicetions 4ct, the Commission 
| 


must essure thet the public interest is served, ‘inter alie, 


by maximizing the use of broadcast sources, Section 203 of 
the Act provides: 
! 
Wy (T)he Commission from time to time, as 


public convenience, interest, end necessity 
requires shall_-. | 


'"g) Study new uses for redio, provide 
for experimental uses of frequencies, 
and generally encourage the lazger and 
More effective use of radio in the 
public interest ..." (Emphasis added), 


Further, Section 307(b) directs the Commission: 
| 


".. to make such distribution of licenses, 


frequencies, hours of operation, and of 


15. 


power among the several States and commun- 
ities as to provide a(n) ... efficient ... 
Aistribution of radio services to e2ch of 
the same." (Emphasis added). 
Finally, in the cese of Nation2] Broedezsting Comvany v. 
United States, supra, Justice Frankfurter hes noted: 
"The fecilities of radio are limited and 
therefore! precious; they cannot be left to 
westeful use without detriment te the public 
interest." (319 U.S. 2t 216) 

The gist of the Appellant's argument hes been that the 
Commission, by denying the Appellant a permit to broadcest 
from sunset to sunrise, has thus deprived 2a substantial pop- 
uletion of Spznish speaking Americans in the relevant aree of 


an exceptional edditionel service, and hss done so without 


achieving eny offsetting or compensating adventeges elsewhere 


in the communications system, Thus, it is contended, that 


resources have been wasted, 


To dispose of this issue the Commission relied heavily 
on the fect that: 


We have no reason te believe thet the 
eight (8) standard broadcest stations and 
the three (3) FM stations authorized to 
operete full time in Tucson ere not willing 
to meet whatever demand there is in the 
area for Spanish-language programming at 
night. Here .., we require the broadcest 
licensees to seek ovt the needs and interests 
of their!listeners, and we encourage the 
listeners to make their needs and interests 
known to! the broadezsters." (FCC_70-96 


oe 
Jan. 23, 1970 p-l). 


16, 


| 
Apparently the Commission felt thet this wes disposition 


of the issue, saying in its second denial of the Appellant's 


petition for reconsideration thet "(we) denied the 2pplicant's 
| 
request largely on the ground that there was no reason to 


believe that the (already existing stations) were not willing 
| 


| 
From both 4a legal and prectical standpoint, this should 


to meet whetever demand there was " 


not be dispositive in favor of the Commission, Legally 


speaking, when applying for a renewal of en existing license, 
| 


2 licensee must present 2 plan which states thet his pro-~ 
gramming will contain a certain percentage of progrens under 
the fourteen categories listed in the FCCts Policy on 
Progrems (20 P & F Radio Reg, 1901-02 (1960). under Catagory 
13, the local broadcester is requested to provide! "service 

to minority groups!'’, Presumably, it can be argued that 

this would extend to the brozdcasting in Spanish, essuning, 
arguendo, thet the need exists. ! 

However, the FCC has often stated thet the Ce tegories 
are not constant and are therefore not intended to serve as 
@ rigid mold for station operetion, (e.g. In re Kord, inc., 
31 F.C.C. 85, 21 P & F Radio Req. 78%. (1961)). If 2 
licensee can demonstrate thet 2 particular cetegory is in- 


applicable to him, the Commission wil]. exempt him from 


17. 


presenting programs in thet category, It is 2 fact thet no 
station has, in the past, been required by the FCC to present 
broadcasts in Spanish in order to maintain their licenses at 
renewal time, It is also a fact that these already existing 
stations will not independently give up lucrative brozdcast- 
ing in English for Spanish, By not being required to do so, 
it is without doubt thet the alreedy existing stations at 
night in the relevent area of Southern Arizona will refrain 
from changing their format to Spanish, 

The Appellant, in his Petition for Reconsideration, 
pointed out that if the Commission would heve held a hearing 
to question the eight standard broadcast stations as to if 
they would brozdcest in Spanish at night, the 2nswer would 

have been unequivocally "no", The reason for this, the 
2ppellent pointed out was thet: 
"(t)here's more money in English -- on AM 
radio, Petitioner is sure the Commission 
can reed the finencial stetements filed and 
see the edditionel gross ... between KEVT 
and the eight stenderd full time stations, 
If not, hold a hearing and the eight owners-- 
who 21l are old licensees in Tucson-- will so 
state --|'We want to remain in English,'" 
(FCC 70-96, BR 2882, Feb, 17, 1970 n. 12), 
rE 


Incorporating the above, the Appellant further claims 


that (1) there is 2 need for a sunset to sunrise broadcasting 


in Spanish, (2) the Appellant is willing and the most able 


18, 


| 
radio station to meet this need thet hasn't been validly 
satisfied by existing radio stations and (3) to sumna rily 
deny the petitioner a hearing on the merits was an arbitrarily 
capricious 2ané unreasonable ection on the part of the FCC, 
Since no existing stations will broadcast from sunrise 
to sunset in Spanish, the Appellant wants to immediately 
satisfy this void and has determined thet the ax exists 
by having sought out the needs and interests of the relevant 
community 2s required by the Commission in its Notice of 
Inquiry of December 18, 1969 (The Primer), 20 F.C.C. 26 880. 
In determining thst the need exists, the Appellant has sought 
two different approaches; both were rejected by the Commission. 
In the 4ppellent's petition he asked for 2 jaiver of 
Section 73.24(b)(3)(ii) of the Commission's Rules. This 
section stetes in essence that “2 proposed new nighttine 
operation,..provide a first primery AM service to at least 
25 percent of the erea within the proposed interference-free 


nighttime service 2re2," The Appellant asked that this be 


waived in favor of 2 strona public interest present due to 
| 


the 2dvent of strong ethnic minority demands in today's 


society. 


In the alternative, the Appellant presented empiriczl 
evidence thet KEV? covered the requirements of a 25 percent 
populetion by proposed broadce ng in Spanish to almost 
200,000 Spenish speeking Americans in Southern Arizone,. 

Ss hes been ‘mentioned previously, the Commission summarily 
denied both demands of the Appellent. The Commission has 
steted as precedent the refusal to waive 2 similar request 
for 2n epplicent who proposed 2 new nighttime operetion which 
was designed to meet the progremming needs of 2 large Negro 
community. The Commission denied that request, 

marily on the Ne since existing 
Gns were alre c ely Peeve LS the 
° > Gone ay there 
ibly ... permanent 
a Eameenes to serve 
F) eee ee greeter 
service.'" (Nel-Lin, 
18 RR 737 (1970)). 
Sgain, is this dispositive of KEVE's request and subsequent 
denial? The distinction is obvious, In Mel-Lin, the Negro 
English speaking, but in the present cese the 
affected perties are Spanish speaking Americans and do not 


néderst2nd enough English to be properly served in Enalish, 


therefore cen be distinguished by its facts. 


20. 


The Appellant also argued for 2 waiver, 
Brosdcesting Corp.. 6 “F.C.C. 2d 446, 9 R.R 
zs en example of the Commission's position in cesar to 
relexation of the 25% Rule (73,24(b)(3)(ii)). In thet c2se 
2 petition for a waiver of the 25% Rule wes granted so thet 


14,158 English speaking residents of Dover, Delaware, could 
| 
have a second nighttime redio station, 


The Commission, however, distinguished captor Broed- 


casting by stating: | 

Wasco unigue factors vere present in the 

YKEN cese which persueded us to grant 2 
waiver. apienonee the city to be served) 
was the capital city of Delewere, it received 
primery nighttime service from only one AM. 
station. In Tucson, there are eight AM and 
three FM stations operating full time, 
(FCC 70-846, Aug. 12, 1970 p.3) 


2 l 


Why there was such exceptionel merit es to werrant 2 weiver 

of Section 73.24(b)(3)(ii) in Dover and not in Tu¢son, must 
| 

surely and conclusively be an erroneous result. For the 


substonti2l amount of citizens in the relevent arce of 
Southern Arizona who either spezk Spanish totally/or understand 


not enough English to get by, there are no stations operating 
from sunset to sunrise for them to listen to. Certainly the 
comparison of Dover and Tucson shows 2 cleer disckimination 

| 
against Spanish speaking Americans in favor of English spe2k- 


no Americans, 


Further, the Commission disposed of the Appellant's 
empirical date, stating that "(t)here is no evidence that 
the 35 percent who do speak mostly Spenish in their homes 
do not also understand and speak English." For this and 
‘ other reasons 2lready mentioned, 2a hearing wes summarily 
denied, The Appellant concedes to a long line of cases thet 


hole if 2 velid basis for 2 claim is not presented before 


However, the Appellant strongly ergues thet in the czse at 
bar, the Appellant et least presented enough evidence thet 
would require the Commission to give the 4ppellant 2 hearing 
on the merits, 

It mey be argued by the Commission that the 4ppella nt 
would not, in fact, be 2eble to comply with the 25% Rule by 
asking for a waiver of such, The Commission quoted United 

Storer Broadcestina Co., 351 U.S. 192, (1956 
holding that the facts presented were not sufficient enough 
to warrant the waiver requested. By so holding, the Commis- 


sion implicitly denied the Appellent's alternative plea, 


that his petition for reconsideration be treated de novo, 


22. 


as a petition solely for nighttime -- without requiring 2 


waiver of the Commission's Rules, 
Frankly, the Commission rode roughshod over KEV 2nd the 

Spanish speaking Americans by ignoring the de sau request 

2nd showed 2 complete leck of knowledge of an American 

historicel fact -- thet is, the conquest of Mexico and the 

gathering up of Arizona 2s pert of the Territory of New Mexico 

fron that wer, with the result of 4 newly acquired citizen- 


ship who spoke Spenish end still do. 


In fect, KEVI's letter dated April 1, 1968 to the Com- 


mission referring to the 1968 amendment which added en 
2lternative of population instead oof straight land mass for 


nighttime was ignored by the response of Mr. Smith dated 


April 8, 1968. 


It is again ergued that sufficient facts had been 


asserted for both positions. And if not thet, at least 
enough evidence was asserted to allow the Appellant @ heering 
en the merits, Had the Appellent been afforded : hearing on 
the merits he would have ably demonstrated enpixicelly that 
either the public interest dictated 2 waiver of the rules 


or thet, in the alternative, the'25% white arez" rule hed 


been proven. 


Indeed, the Appellant would never have asked for the 
waiver in the first plece hed not certzin events taken plece 
which caused him to consider taking such ection. Prior to 
the filing of the application for nighttime in August, 1967, 
the Apnellent had occasion at the Arizone Broadcaster's 
Convention to speak to Mr. George S, Smith, Chief, Broaccest 
Bureau. Mr. Smith told the Appellant that instezé of filing 
for stxzioht nighttime, he should 2sk for a waiver of the 
"25% white eree" rule, The Appellant told Mr, Smith that he 
could engineer out pretection to redio station XETRA, 
Tijuene, per Chairmen Rosel H, Hyde's dictates, and could 
prove that there existed at leest 25 percent of the relevant 
2re2a who needed this nighttime service, Mr, Smith's enswer 
was simply -- with the advent of ethnic minority demands 
today, it was worth 2 try. Although Mr, Smith said he could 
not guarantee this method of attsck, the Appellant had en 
excellent cease besed_on his own experience in the Commission 
both with Commissioner Robert =, Lee end in the Broadcast 
Bureau, 


Ww 


With this suggestion, Appellant filed, not directly, 


but instead in the elternative for both 2 waiver znd with 


empixicel evidence that met the waiver's dictates, Had the 


24, 


Appellant not heerd of the possibility of a waiver he would 
have empirically stood his ground end asked only for an 
acceptance of his petition, No inference should therefore 
be drawn against Appellent's empirical data by the Appellant 
asking for a waiver of Rule 73.24(b) (3) (32). The Appellent's 
data on its face could conclusively prove that the need 
existed in conplience with Rule 73,24(b) (3) (ii). 

The Commission's ection in summarily denying Appellant's 
request on grounds that already existing stations should 
assume the burden dramatizes its insensity to the growing 
needs of the urben area of Southern Arizone. This deniel is 
flatly inconsistent with its obligetion under the statute 
to encourage the larger and more effective use of radio in 
the public interest," The Commission's order @s bpplied to 
Appelient therefore violates the Federal Communica tions Act. 


As wes said in West Michicen Telecesters Ine. v, FCC 


Peat a nen DS 


396 F2d 688 (1968), the Court will reverse the Commission's 


position when it "is arbitrary, capricious, or unreasonable 


.eeand in order for a Court to exercise in any megningful 


: : - : : | : 
way its function of review, it is necessary that the Comnis- 
| 
sion stete specifically the basis for its conclusion." 47 


U.S.C. 309(d) (1964), It is contended thet this was not done 
| 
25. | 


in the instent under dismissing the Appellant's request. 
No “concise statement of reasons for denying the petition" 
was present and thet 2 hearing should have at Least been 


granted, 


CONCLUSION 

We insist that the issue in this cese is simple, There 
2re a Significant number of Spanish speaking Americans in the 
relevent zre2 of Southern Arizona who are being deprived of 
sunset to sunrise redio broadcasting in Spanish due to a 
Commission order, The need, we feel, has been substantiated, 
These people can be provided with this service st night 
without teking anything eway from anyone elsewhere, Further, 
elready existing st2tions will not be lling to radically 
chenge their formets from longstanding English to Spe nish, 
The Appellent asks only to be 2ble te fill an already existing 
need which no cther station already broadcasting from sunset | 
to sunrise will fullfill., AS was said by this Court in 
WAIT Radio v, FCC, 418 F2d 1153(1969): 


"The Court's stence on the scaency's 
observence of obligation to give 
meaningful consideration to waiver appli- 
cetions empnet y Goes not contemplate 
that gn agency must or should tolerate 


it 
ti 
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evisceration of 2 rule by waivers, On the | 
contrary a rule is more likely to be undercut 
if it does not in some way take into account 
consider2tions of herdship, equity, or more 
effective jmolementetion of overall policy, 
considerstions thet en egency cannot reclistic- 
ally ignore..." (Emphasis added. ) 


Simply said, the FCC refused to believe KEVI 2nd dos- 


matically protected its position by refusing to allow a 


hearing which would prove thet more then 25% of the popule tion 


sre Americans who speek and think in Spenish. 


The First and Fourteenth Amendment, 2s well as the 
Commission's Doctrine of Public Interest, combine to dictate 
the reversel of the Commission's decision by this Court with 

the applicaticn be accepted for filing anc 
that upon ecceptence the application be eronteahy 
Respectively Submitted, 
Alvin L. paaeets 
48 East Broaduey 
Tucson, S4rizone 85701 


Attorney for Appellant 
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BRIEF FOR APPELLEE 


STATEMENT OF THE ISSUE PRESENTED * 

Whether the Commission's conclusion that appel- 
lant's programming showing was insufficient for waiver of 
an important allocations rule since the community already 
has many other stations, was unreasonable, or violated the 


First Amendment or equal protection clause. 


*/ This case has not previously been before this Court. 
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COUNTERSTATEMENT OF THE CASE 

This appeal, which is authorized by Section 402(b) of 
the Communications Act, 47 U.S.C. 402(6), contests the Commission's 
refusal to grant a request by appellant, Tucson Radio, Incorporated, 
(KEVI), for a waiver of Section 73.24(b) (3) of the Commission’s 
allocation rules (A. 1-2, 3-6). As this Court observed in 
560 Broadcast Corporation v. F.C,C., 135 U.S. App. D.C. 330, 
418 F.2d 1166 (1969), 


Rule 73.24 provides that no new applications for 
nighttime service will be received unless the 
applicant can show that the proposed service 
will provide a first signal to areas presently 
unserved. At least 25 per cent of the proposed 
interference-free service must be in so-called 
"white areas,” regions which presently have no 
nighttime AM radio service. 


Background. 
Section 73.24(b) (3) was designed te strenghten thebar against 


inefficient nighttime proposals which was previously presented by 


the “ten percent rule.” See e.g., James S. Rivers, Inc. 
(WJAZ) v. F.C,C., 122 U.S. App. D.C. 29, 351 F.2d 194 (1965). 
(A. 2.) In the rulemaking proceedings which led to the 
adoption of Section 73:29(b) (3) the Commission found that 


(a) establishment of a new nighttime operation which 


s3- 

would not have its service area severely restricted by inter- 
ference would be virtually sean (b) each new signal 
added on a particular channel increases the probability of 
interference at a particular location, regardless of whether 
or not “objectionable interference” is recognized under the 
Commission’s rules, and the aggregate effect of eeerrerence 
caused by numerous non-interfering grants is not negligible; 
and (ec) the loss in existing service resulting from such 
cumulative interference is not outweighed by the increase in 
local AM services to some communities. The policy considera- 
tions underlying the rule were discussed in paragraphs 24-29 
of the Report and Order, 24 F.R. 9492, 2 Pike & Segre 


R.R, 2d 1658 (1964). 


In its Report and Order, supra, 2 R.R. 2d at 1671-1672, 


the Commission was particularly attentive to the issue of 


whether additional cumulative interference would be outweighed 
by providing more nighttime stations. The need for more local 


nighttime AM service, however, was not viewed as compelling 


SJJJ_——— 
l/ This conclusion was based partially on a study of nighttime 
interference in certain Western states, including Arizona (where 


KEVT is located). AM Station Assignment Standards, 25 oe 
& Fischer, RR. 1615, 1631 (1963). 


= fre 

because television has largely replaced AM radio as the major 
source of nighttime broadcast entertainment and because avail- 
able FM fulltime assignments would be more efficient. (2 Pike 
& Fischer, R.R. 2d at 1671-1672) The Commission concluded that 
additional assignments were justified only when they would 
provide a first primary service to substantial "'white areas," 
regions which have no nighttime AM radio service” 560 Broadcast 


—_————— 


Corp. v- F.C.C., supra. 


The Present Case. 

Appellant KEVT operates a daytime only AM broadcast 
station in Tucson, Arizona. Although KEVT does not operate at 
night, eight AM and three FM stations do operate at night in 
Tucson (A. 1). A fourth FM station which was under construction 
(A. 5 n. 4) has recently been licensed to appellant. On 
August 1, 1967, KEVT sought authorization to operate at night. 
Since this application on its face violated Section 73.24-(b) (3) (ii 
of the Commission's Rules, which requires service to a 25 percent 
white area at night, KEVT also submitted a petition for waiver 
of that rule. Its waiver request was based solely on programming 


considerations, including several letters from city officials 


and others, who urged that there was a need for a Spanish 


language station at night in Tucson. (A. 10-12, 24-33.) 
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By Memorandum Opinion and Order released January 23, 


1970, 21 F.C.C. 2d 227 (A. 1-2), the Commission denied KEVI's 
waiver request on several grounds. First, programming is not 
ordinarily a sufficient cause for waiver of this important 
allocation rule. Pointing to the fact that eight AM and 
three FM stations already operate at night in Tucson, the 
Commission indicated that if there was a need for nighttime 
Spanish language programming, that need could "obviously be 


met by one or more of the aural broadcast stations already 
2/ | 
licensed to serve the Tucson area at night” (A. 1). 


The Commission recognized that programming had been 
a relevant consideration in passing on waiver requests) under 


the old "ten percent rule,” but noted that that rule was re-= 


placed in large part because it had proved not to be an 
effective allocations tool (A. 2). But even under 
that rule, a showing of special or unique’ program- 


ming needs which could not be met by existing 
3/ 


stations was always considered necessary for waiver. (A. 2.) 


a 
2/7 The Commission*s 1960 Programming Policy Statement, 25 
F.R. 7291, 7295, 20 Pike & Fischer, R.R, 1901, 1913 (1960), 
establishes that "service to minority groups” is one of “the 
major elements usually necessary to meet the public interest, 
needs and desires of the community in which [a] station is 
located.” 

3/ See e.g., James S, Rivers, Inc. v. F,C,C., supra; 
Williams v- F,C,C., 120 U.S. App. D.C. 385, 347 F.2d 479 
(1965). | 


one 

Moreover, because standard broadcast stations may operate during 
an emergency (47 CFR 73.98), the Commission rejected KEVI's 
contention that it should be granted fulltime operation so 

that if an emergency arose, it would be on the air (A. 2, n.2). 
Thus the Commission held that KEVT had not set forth facts 
which, if true, would outweigh the important policy considera- 
tions which led to the adoption of the white area requirement 
(A. 2). 

Reconsideration was sought by KEVT on the grounds that the 
Commission's conclusions of law were erroneous, arbitrary, 
capricious, and violated the right of free speech under the 
First Amendment. KEVT also claimed that the Commission ignored 
the guidelines of its proposed Primer on Ascertainment of Community 
Problems by Applicants, 20 F.C.C. 2d 880 (1969). 

By Memorandum Opinion and Order released August 15, 


1970, 24 F.C.C. 2d 827 (A. ’3-6), a unanimous Commission denied 


reconsideration. Regarding KEVIts reliance on the Primer, 


the Commission observed that: 


The primer'is designed to assure the Commission 
that a broadcaster, before commencing operation, 
has ascertained the needs and interests of the 
community which he intends to serve. It 

is not true, however, as the petitioner implies, 
that if a broadcaster consults with members of 
a community and ascertains the need for a par- 
ticular type of programming, it is thereby 
entitled to a waiver of Commission rules--rules, 
which, if waived, would contravene important 
policy considerations underlying review of all 
nighttime AM applications. 

(A. 4.) 


a7 = 


In response to KEVI's First Amendment argument the 
| 
That a valid denial under the “public interest” 
standard of the Communications Act does not 
violate the First Amendment has already been 

well established, */ and the Commission has been 
given broad discretion in determining whether 

its rules should be waived. *#/ Although the 
Commission has no reeson to question the validity 
of petitioner’s showing that there is a sizeable 
Spanish-speaking population living in the Tucson 
area, in our previous Memorandum Opinion and 
Order, we pointed out that if a need in fact does 
exist for a Spanish-speaking facility at night, 
that need should be brought to the attention of 
the many existing stations already serving the 
area. (Emphasis added.) 


Commission observed: 


Ee 
“*/ National Broadcasting Co. v. United States, 
319 U.S. 190, 227 (1943). 


**/ Buckley-Jaeger Broadcasting Corp. v. F.C.C., 
U.S. App. D.C. __, 397 F.2d 651 (1968). 


(A. 4) | 


The Commission also found that the claim that. 
no existing station would change to Spanish language broadcast- 
ing was unsubstantiated, as was the showing that there is, in fact, 


a need for nighttime Spanish programming in Tucson (A. 4-5) « 


In sum, the Commission concluded that the facts 
presented, if true, were not sufficient to warrant a waiver, 
Furthermore, proposed programming, even of a specialized 
nature, could not ordinarily be considered a basis for over- 
riding the important allocations policy considerations under- 
lying the rule. Under these circumstances a hearing was found 


not to be necessary. (A. 5-6.) 


ARGUMENT 
This is the latest in a long line of cases asking 
this Court to review the Commission's refusal to waive basic 
allocations apne The rule in question, Section 73.24(b) (G3), 
is designed to insure that the little remaining AM spectrum 
space is utilized in the most efficient manner to serve 


"™regions which presently have no nighttime AM radio service.” 


560 Broadcast Corporation v. F.C.C., supra, and pp. 2-4, 


supra. As in many of the other Commission cases which have 
S/ 
been affirmed by this or other courts, appellant KEVI sought 


a waiver from the Commission on the basis of local program 


considerations. This Court's past decisions establish that 


SS 
4/7 Industrial Broadcasting Co. v. F,C,C., D.C. Cir. Case No. 
23,856, decided December 16, 1970; 560 Broadcast Corporation 

v. F,C.C., 135 U.S. App. D.C. 330, 418 F.2d 1166 (1969); Rio 
Grande Family Radio Fellowship, Inc. v. F,C.C., 132 U.S. App. 
D.C. 128, 406 F.2d 664 (1968); Buckley-Jaeger Broadcasting 
Corp. v. F.C,C., 130 U.S. App. D.C. 90, 397 F.2d 651 (1968) ; 
James S, Rivers (WJAZ) v. F.C.C., 122 U.S. App. D.C. 29, 

351 F.2d 194 (1965); Williams v. F,C,C., 120 U.S. App. D.C. 
385, 347 F.2d 479 (1965); Wright and Maltz, Inc. (WBRB) v. 
F,C,C,, D.C. Cir. Case No. 18,777, unofficially reported at 

2 Pike & Fischer, R.R. 2d 2056 (1964); Sunshine State Broad- 
casting Company, Inc. v. F.C,.C., 114 U.S. App. D.C. 271, 314 
F.2d 276 (1963); Sayger v. F,C.C., 114 U.S. App. D.C. 112, 

312 F.2d 352 (1962); Guinan v. F,C,C., 111 U.S. App. D.C. 371, 
297 F.2d 782 (1961). 


5/ See, e.g., Industrial Broadcasting Co, v. F,C.C., supra, 
(English language programming) ; Cornell University v. United 
States, 427 F.2d 680 (2d Cir. 1970), (local public service 
programs); 560 Broadcast Corporation v. F.C,C,, Supra, (local 


programs); Buckley- Jaeger Broadcasting Corp. v. F.C,C., supra, 
(classical music); James S. Rivers v. F,C.C., supra, Wegro- 


oriented programs); Williams v. F,C,C., supra, (programs 
oriented towards Indians). 


== 


| 
whether the Commission’s rules should be waived is a matter in 


which the agency has broad discretion, especially where | the 


controversy concerns the Commission*s own engineering alloca- 
6/ | 
tions rules. An application seeking a waiver must articulate 


with particularity the facts and circumstances, and "adduce 


concrete support, preferably documetary," that warrant a 


waiver. WAIT Radio v. F,C,C., 135 U.S. App. D.C. 317, at 


n. 9, 418 F.2d 1153,at n. 9 (1969). While the Commission 

| 
must articulate its reasons for denying a waiver with clarity, 
the Commission is not required to write a lengthy exposition, 


especially where the policy considerations have been previously 
7/ | 
articulated. Finally, the Commission may refuse to accept 


an application which does not comply with an allocations rule 


and fails to set forth facts which, if true, are sufficient to 
8/ | 


justify a waiver. 
After carefully considering appellant's showing on two dif- 


: , eae 
ferent occasions (supra, pp. 4-8), a unanimous Commission concluded 
| 


that a waiver was not justified. We will show that under the circum- * 
stances of this case the Commission's action was reasonable and one 


which did not violate the First Amendment or equal protection clause. 
6/7 Buckley-Jaeger Broadcasting Corp., supra, 130 U.S. App. 

D.C. at 94, 397 F.2d at 655; James S. Rivers, supra, 122 U.S. 

App. D.C. at 31, 351 F.2d at 196, and cases cited therein. 

7/ WAIT Radio v. F.C,.C., 135 U.S. App. D.C. 317, 320, 418 

F.2d 1153, 1157 (1969). See also 560 Broadcast Corporation, 

supra, 135 U.S. App. D.C. at 331 -332, 418 F.2d at 1167- 1168; 

Pikes Peak Broadcasting Co. v. F,C,C,, 137 U.S. App. D.C. 234, 

at 244, 422 F.2d 671, at 681, cert. denied, 395 U.S. 979 (1969). 


8/ United States v. Storer Broadcasting Co., 351 U.S. 192 at 205 
(1956); Buckley-Jaeger Broadcasting Corp., supra, 130 U.S. App. 


D.C. at 94, 397 F.2d at 655; 560 Broadcast Corporation, supra, 
135 U.S. App. D. C. at 331, 418 F.2d at Llo/. 


On 


I, THE COMMISSION'S REFUSAL TO WAIVE THE RULE 
REQUIRING SERVICE TO UNSERVED AREAS IN THE 
CASE OF A CITY WHICH HAS NUMEROUS OTHER 
STATIONS WAS A REASONABLE EXERCISE OF 
DISCRETION . 


In its petition for waiver KEVT admitted that "its 


proposal would not conform with the requirement, set forth 


in Section 73.24(b) (3) (di) of the Commission*s Rules, tThat 


a proposed new nighttime operation . . . provide a first 
primary AM service to at least 25 percent of the area within 
the proposed interference-free nighttime service area.*” (A. 10.) 
As this Court noted in 560 Broadcast Corporation, supra, Section 
73.24(b) (3) is based on the Commission's finding that additional 
signals on a given frequency will increase the probability of 
interference to some extent. The addition of a substantial 
number of stations would cause cumlative interference which 
in turn could actually decrease AM reception. The Commission 
is therefore willing ‘to assign new nighttime frequencies only 
when the proposal would provide a first primary signal to a 
substantial “white area.” 

Here appellant KEVI sought a nighttime operation which 


added still another AM signal in Tucson which is already served 
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by eight AM and three FM stations at night. This is the type 


of proposal which the rule is designed to prevent since it 
would provide for a ninth rather than a first primary service 


to its area. Petitioner’s request for a waiver did not attempt 
to make any engineering showing that it would not undermine the 
policy considerations of this basic allocation rule, which has 

been adjudged in the public interest by this Court. 560 Broad 


cast Corporation, supra. Like the applicant in 560 Broadcast 
| 
appellant KEVT simply “could not avoid the Commission’s 


finding that teach new signal on a particular channel increases 
the probability of interference.'” This consideration has 

been sufficient to justify denial of a waiver even when an appli- 
cant would establish the first local ES station in 


a community. 560 Broadcast Corporation, supra. 


Since there are already eight AM and three FM stations 
10/ 


operating at night in Tucson, KEVI faced a high hurdle in © 
attempting to justify a waiver. In an attempt to meet this 


burden KEVT claimed that it would provide needed Spanish 


———— 

“9/7 See also, Wright and Maltz, Inc. WBRB), 35 F.C.C, 192 
(1963), affirmed Wright and Maltz, Inc. v. F.C.C., D.C. Cir. 
Case No. 18,777, 2 Pike & Fischer, R.R. 2d 2056 (1964); and 
Sayger v. F,C.C., supra. 

10/ There are also four VHF television stations (three 
commercial and one educational) in Tucson. As previously 
noted, the Commission found in the rulemaking proceeding that 
need for more local nighttime AM service is not compelling 
because television has largely replaced AM radio as the major 
source of nighttime programming. (pp. 3-4, supra.) As pre- 
viously noted, a new FM station was recently licensed: to 
appellant. 
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language programming at night. To support this claim KEVT relied 
on letters from two local officials and from Spanish American 
organizations urging KEVI to seek nighttime authorization or 
endorsing that project. (A. 24-32.) It also relied on a 
report of a random sample survey which under the heading of 
"Language Spoken in Home*™ reported the following (A. 33): 

Mostly English 65% 

Half Spanish-Half English 21% 

Mostly Spanish 12% 

Not recorded 2% 
However, there was no showing that the other stations which 
operate at night in Tucson had been asked to and had refused 
to serve any special needs for Spanish language programming. 

In denying the waiver request the Commission observed 
that proposed programming even of a specialized nature cannot 
ordinarily be considered a basis for overriding the allocations 
policies reflected in the rule. (A. 1, 5-6.) Moreover, peti- 
tioner had failed to substantiate its claim that a clear need 
existed for nighttime Spanish programming which could not be 


met by the many existing stations. (A. 1,5.) Finally, even 


"if a need in fact does exist for a Spanish speaking facility, 


that need should be brought to the attention of the many existing 


stations already serving the area” (A. 2, 4). 
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The refusal to attach little significance to programming 


considerations in resolving issues that relate to efficient use 


of radio frequencies is in accordance with the agency’s usual 
| 
practice. See, e.g., AM-FM Duplications, 2 F.C.C. 2d 833, 840 


(1966); and Pre-Sunrise Operation of Standard Broadcast Stations, 
ll 


10 F.C.C. 2d 283, 309-310 (1967). This position has been 

consistently upheld as being well within the Commission's 
12/ 

discretion. 


1l/ As Commissioner Coxexplained in another case which denied 
waiver of Section 73.24-(b) (3): 

Once an allocation is made, it is for all | 
practical purposes permanent--but programming 
is fleeting. Under the Commission’s policies, 
the licensee is under a duty to ascertain the 
needs and interests of the area he serves and 
to meet those needs. He is expected to change 
his programming if he finds changing needs 
and interests. Also, a change in ownership 
may bring a change in emphasis, which, while | 
responsive to certain of the needs and inter- 
ests of the area, may be completely different 
from the programming basis upon which an allo- 
cation change might have been predicated. 


Semrow Broadcasting Co., 7 Pike & Fischer, . 
R.R. 2d 645, 652 (1966), (concurring oSaEE) = ! 


1l2/. See, for example, WBEN, Inc. v. United States, 396 
F.2d 601 (2d Cir.), cert. den. 393 U.S. 914 2c) where the 
Court held that it could understand the Commission's reluctance to 
waive the presunrise rules on the basis of programming con=- 
siderations, especially where the Commission had taken steps 
to make available talternative service.” 396 F.2d at 922. 
Here, as the Commission found, many alternative services are 
available in the Tucson area, 

Similarly, in 560 Broadcast Corp. v. F.C,C,, supra, 418 
F.2d at 1167-1168, this Court upheld the Commission's refusal 
to order an evidentiary hearing where the applicant relied on 
his community’s need for local programming, but the Commission 
had concluded that the community was "not totally without 
service.” See also Buckley-Jaeger v. F.C,C., supra, 397 F.2d 
at 93. 
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The Commission also correctly concluded that KEVT 
had failed to substantiate the need for Spanish language 
programming at night, but that even if it assumed that there 
was such a need, the other stations operating at night could 
serve that need. KEVI'ts failure of proof in this regard is 
emphasized by its misplaced reliance on the Commission's 1960 
Programming Policy Statement, supra, and the proposed Primer 


on Ascertainment of Community Problems by Applicants, supra. 


While KEVT suggests that it has, as the Commission requires, 


ascertained the needs and interests of the community to be 


served and that Spanish programming at night would meet the 
needs of a minority group in Tucson, the appellant has never 
made the all-important next step of substantiating its claim 
that it is the only broadcaster which can meet this apparent 
need. Indeed, the requirement that all broadcasters ascertain 
and then meet the needs and interests of their community, in- 
cluding the needs of minority groups, supports the Commission's 
judgment that an inefficient engineering proposal should not 

be authorized here. If the need exists for Spanish programming 


. 


at night, under the Commission's 1960 Policy Statement, supra n. 2, 
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it is the responsibility of the present licensees to meet that 


| 
need. 


Licensees have also been encouraged by the Commission 


to meet with community groups, including black and other minority 

representatives, to settle complaints about deficiencies in local 
13/ 

broadcast service. In its Policy Statement Concerning 


Comparative Hearings Involving Regular Renewal Applicants, 22 
F.CzC. 2d 424, at 428-429 (1970), the Commission notified all 
interested persons that the Communications Act “seeks to promote not 
just minimal service but solid, substantial service 5 if at 

renewal time, a group of you believe that an applicant has not 
rendered such service, you may file a competing application and 
will be afforded the opportunity, in a hearing to establish your 


case. If you do so, you will be granted authority to operate 
| 


on the frequency in place of the renewal applicant who /has 


failed to provide substantial service.” Thus, if the existing 


— SSS 

13/ The Commission has expressed the view that “such coopera— 
tion at the community level should prove to be more effective in 
improving local service than would be the imposition of strict 
guidelines by the Commission.” KCMC, Inc., 19 F.C.C. 2d 109 
(1969). Negotiations similar to those approved in KCMC have 
taken place, or are taking place in Atlanta, Georgia, Memphis, 
Tennessee, Nashville, Tennessee, and Chicago, Illinois. 
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stations, in fact, do not serve existing needs, either appellant 
or other interested persons could seek their facilities. 
Moreover, the appellant in this case has recently received a 
license for an FM station in the community which can operate 
both during the daytime and at won 

Since there are other ways of providing needed local 

programming, if such needs in fact exist in Tucson, the 


Commission acted reasonably and within its discretion when i 


refused to waive a basic engineering allocations rule. As 


Court observed in Philadelphia Television Broadcasting Co. 
F,C,C., 123 U.S. App. D.C. 298, 300, 359 F.2d 282, 284 (1966), 


In a statutory scheme in which Congress has 
given an agency . . . various tools with which 
to protect the public interest, the agency is 
entitled to some leeway in choosing which ... 
regulatory tools will be most effective in 
advaneing the Congressional objective. 


Here to the extent that there are unserved needs, this situation 
can be remedied by cooperation between minority groups and 
existing licensees, or by the filing of competing applications 


or petitions to deny. 


14/ The Commission also reasonably distinguished the facts 

of Capitol Broadcasting Corp. (WKEN), 6 F.C.C. 2d 446 (1967), 

on the unique factors present in that case, viz., that as a 
state Capital, Dover, Delaware, received primary service from 
only one AM station at night, but that there are twelve stations 
to serve Tucson's nighttime needs. (A. 5.) See also n. 9 in 


560 Broadcast Corp., supra. 
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II. REFUSAL TO WAIVE AN IMPORTANT ALLOCATIONS 
RULE WHICH IMPLEMENTS THE PUBLIC INTEREST 
STANDARD DOES NOT ABRIDGE THE FIRST AMENDMENT 


OR DENY EQUAL PROTECTION UNDER THE LAW. 
Appellant KEVI claims that by denying its petition 
for waiver the Commission has violated its and its listeners’ 
First Amendment rights and deprives them of equal protection. 
We respectfully submit that under the circumstances of this 
case there is no merit to these claims. 


The Supreme Court in National Broadcasting Co. v. United 


States, 319 U.S. 190, 227 (1943), indicated that: 


The licensing system established by Congress 
in the Communications Act of 1934 was a proper 
exercise of its power over commerce, The | 
standard it provided was the "public interests 
convenience, or necessity*. Denial of a 

station License on that ground, if valid under 
the Act, is not a denial of free speech. 


This holding was based on the recognition that unlike other 


modes of expression, radio inherently is not available to all. 


Because of this unique characteristic radio is subject to a 


governmental regulatory system. Id. at p. 226. See also 


a 
15/ 
Red Lion Broadcasting Co. v. F,C,.C., 395 U.S. 367 (1969) 


Both Red Lion and NBC_ stress that radio frequencies 
are inherently unavailable to all. This places upon each 
broadcaster a fiduciary obligation to serve the needs of the 
public. Accordingly, the stronger the need for Spanish language 
radio at night in Tucson, the heavier is the obligation upon 
the public trustees who are now authorized to operate there at 
night to meet that need. And as we have developed more fully 
in Part I of our Argument, remedies are available if these 
trustees do not live up to their obligations. The answer is 
not to increase the probability of overall interference and 
to generally degrade existing signals by authorizing still 
another nighttime facility in Tucson, but, as the Commission 
concluded, to bring that need to the attention of the many 
existing stations already serving the area. As this Court 
15/  KEVI attempts to distinguish the NBC case on the grounds 
that it involved "station licensing,” but that KEVT already 
has a license “and merelyhas petitioned the Commission for an 
extension of its operations” (Br. pp. 9-10). This distinction 
is untenable. KEVTI'*s license itself is limited to daytime 
operation, so that operation of the station at night would be 
operation without a license. See 47 U.S.C. 309(h). Limitation... 
on the time of operation is a vital part of the licensing scheme. 
Certainly the Court in NBC did not take so limited a view of 


™the licensing system” as to apply that term merely to the 
initial granting of a license. 
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indicated in Buckley-Jaeger, supra, 130 U.S. App. D.c. at 93, 
397 F.2d at 654, the First Amendment does not require wasteful 
frequency usage and loss of spectrum space even when 4 broad- 
caster has demonstrated a need for a unique programming format. 

Similarly, there is no merit to the equal protection 
argument. KEVI does not attack the constitutionality of 
Section 73.24(b) (3) nor does it claim that it has been dis- 
criminated against. Rather, appellant makes the earane 
argument that the Commission's enforcement of and adherence 
to its own rule, which is admittedly a valid regulation, 
discriminated against the Spanish speaking population] of the 
community. First, KEVI*s underlying identification of its 
waiver request with the needs and rights of the Spanish 
speaking population of Tucson is unfounded. As we have 
previously explained, each station is under an obligation to 
meet the needs and interests of its service area, including 
the needs of minority groups. | 

There is no invidious discrimination present in the 
Commission*s action. The traditional test for denial of 


equal protection is whether the challenged classification 


rests on grounds wholly irrelevant to the achievement, of 


-20- 
valid governmental objectives. McGowan v. Maryland, 366 U.S. 


420, 425-426 (1961); Kotch v. Board of Riverport Pilot 
Commissioners, 330 U.S. 552, 556 (1947). Here the govern- 
mental objectives are clearly expressed in the Report and 
Order adopting Section 73.24(b) (3) and in the Commission's 
decisions applying|;the rule. It is clear that application 
of the rule to KEVTI is rationally related to the valid 


objective of limiting interference caused by additional 
16/ 
nighttime assignments. 


16/ The appellant’%s equal protection discussion relies upon 
two cases, both of which involved Supreme Court determinations 
that the equal protection ¢lause was not violated because the 
authority involved acted reasonably. Thus, in Barbier v. 
Connolly, 113 U.S. 27 (1884), the Court held that it was 
entirely within the police power of the city to proscribe 
owners or employees of public wash-houses from working from 

LO p.m. to 6 a.m. or on Sundays. Moreover, in Salsburg v. 
Maryland, 346 U.S. 545 (1954), the Court's holding was that 
"the presumption of reasonableness is with the State." See 
Goldblatt v. Hempstead, 369 U.S. 590, 596 (1962), citing 
Salsburg, 346 U.S. 545, 553 (1954). Indeed the Salsburg 

Court went so far as to cite with approval the proposition that 
the equal protection clause is not violated "if any state of 
facts reasonably may be conceived to justify [the statute in ques- 
tion] .” (346 U.S. at 553, n. 9) See also McGowan v. Maryvends 
336 U.S. 420, 426 (1961). These cases, then, can only be 
viewed as supporting the Commission's position. 
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CONCLUSION 


For the foregoing reasons, the Commission’s action 
| 


should be affirmed. 


Respectfully submitted, 
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